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DI STRI CT OF RHODE | SLAND
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V. C. A No. 97-040L
TOMN OF WARREN, KATHLEEN RAPOGSA,
in her official capacity as Warren
Town Treasurer; ANTHONY PRI M ANG
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capacity as former Detective of
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AFL-CI O CLC, UNI TED STEELWORKERS
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N N N N N N N N N N N N N N N N N N N

Def endant s.

OPI Nl ON AND ORDER

Ronal d R Lagueux, District Judge,

This matter is before the Court on the notion for sunmary
judgnent filed by the United Steel wrkers of Anmerica (the
“I'nternational Union”) and Local 8688 (the “Local Union”)
(collectively, the “Union Defendants”) on the Title VIl and state
anal ogous cl ains asserted against themin plaintiff’s Conpl aint.
This case illustrates the wi sdom of Congress in making Title VII
of the Cvil R ghts Act of 1964, 42 U S.C. 82000e (“Title VII1")
applicable to | abor unions. To ensure that discrimnation and
harassnent are rooted out of the workplace, Title VII makes both
enpl oyers and | abor organi zations accountable for their

discrimnatory acts. If Title VII only included the forner it



woul d often fail in its mssion. This is because |abor

organi zations stand as a firewall, as protection for its nenbers,
in the face of enployer discrimnation. Labor organizations
therefore occupy a critical battle-line position in fighting

di scrimnation and harassnent. As a result, |abor organizations
can either choose to fight the good fight or tacitly encourage
enpl oyer discrimnation and harassnent by intentionally failing
to stand their guard. The Union Defendants in this case
unfortunately appear to have chosen the | atter course.

Pendi ng before this Court is the lawsuit of plaintiff,
Patricia Rainey, against her former enployer, the Town of Warren
(the “Town”) and two of its former police officers: forner
Detective Louis Dutra (“Dutra”) and former Sergeant Anthony
Primano (“Primano”). Plaintiff sued a nunber of other Warren
police officials but they have been dism ssed fromthis case.
Plaintiff clainms that the Town, Dutra and Prim ano have
di scri m nated agai nst her, because of her gender, and forced her
to work in a hostile work environnment in violation of Title VII
42 U. S.C. 8§ 1983 and the Rhode Island Fair Enpl oynent Practices

Act (“FEPA"), R |.Gen.Laws 828-5-1, et.seq. (1995)! Rainey has

! FEPA is the state analogue to Title VII. The state |aw
cl ai ms under FEPA require the sane analysis as that utilized for
the corresponding federal statutes. See Eastridge v. Rhode
|sland College, 996 F.Supp. 161 (D.R 1. 1998)(citations omtted).
Consequent |y, summary judgnment nust be denied as to the state | aw
clainms for the same reasons summary judgnent is denied with
respect to the federal |law clains discussed in this opinion. See
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al so sued the Union Defendants for violations of Title VII and
FEPA. 2 Specifically, plaintiff clainms that both the

I nternational and the Local Union knew that she was being

subj ected to sexual harassnment and discrimnation at her place of
work, but, in violation of Title VII and FEPA, failed to file
grievances on her behalf and otherw se take pronpt renedial
action to end the harassnent.

The Uni on Defendants have noved for summary judgnment on
plaintiff's Title VII| and FEPA clains.® For the reasons set
forth in this opinion, the notion of the Union Defendants is
deni ed.

| . Backgr ound

On a notion for summary judgnent, the court nust view all

evi dence and rel ated reasonable inferences in the |ight nost

Tardie v. Rehabilitation Hospital, 6 F.Supp.2d 125, 132-33(D.R I
1998), aff'd, 168 F.3d 538 (1st G r. 1999).

2 FEPA applies to | abor organi zati ons under 8§ 28-5-7(3).

® The Uni on Defendants argue that since the Title VIl clains
nmust be di spatched, the state FEPA cl ains nust be dism ssed for
| ack of federal jurisdiction. That is not necessarily so,
because there is a 8 1983 cl ai m pendi ng agai nst the ot her
defendants in this case. See Hart v. Mazur, 903 F. Supp. 277, 281
(D.R 1.1995) (hol ding that exercise of supplenental jurisdiction
over state |law clains against sone defendants is proper where
there is original jurisdiction to hear federal clains against
ot her defendants, so long as both federal and state |aw clains
ari se fromthe sanme nucl eus of operative facts). I n any event,
in view of the outcone of the Union Defendants’ notion, it is
unnecessary to becone entangled in the branble bush of
suppl enental party jurisdiction.




favorabl e to the nonnoving party. See Springfield Term nal Ry.

Co. v. Canadian Pac. Ltd., 133 F. 3d 103, 106 (1st G r.1997). The

followng factual recital is constructed with that rule of law in
m nd.

Plaintiff worked as a civilian police dispatcher for the
Town of Warren conmenci ng on or about August 9, 1994.
Plaintiff’s enpl oynent ended on or about February 15, 1996. In
her Conplaint, plaintiff avers that her usual work shift was
m dnight to 800 A°M and that she worked with Prim ano, who was
her i mredi ate supervisor, and two other police officers.
Plaintiff was the only fermal e dispatcher. See Plaintiff’s nmeno.
at 3. The other dispatchers were Edward Pacheco, Joseph Vieira
and Scott Al neida. The male dispatchers, including the Local
Uni on Steward, Al neida, believed that plaintiff received
preferential treatnent because she was a wonman and, as a result,
plaintiff and the nmal e dispatchers did not appear to get al ong.
See DeSisto Report at 4 and Hartman depo. at 11: 105.

The activity of three union representatives during the
relevant time period is inportant in determ ning what know edge
the International and Local Unions acquired of plaintiff’s
conplaints of discrimnation. Frank Francis, the Local Union
Presi dent and Al neida, the Local Union Steward, worked cl osely
together. As Union Steward, Al neida worked as |iaison between

the union nenbers and the officers of the Local Union. Al nmeida



was the person who handl ed the uni on nenbers’ grievances. See
Francis depo. at 17. Upon receiving either a formal grievance or
an informal conplaint, Alneida was to bring it to the attention
of Francis. See Al neida depo. at 41-42. Al neida brought such
conplaints to the attention of Francis on numerous occasi ons.
See Francis depo. at 66. The |ast nmenber of the triois WIIliam
Kennedy, who was the staff representative assigned by the
International Union to the Local Union. Kennedy regularly
attended nonthly neetings of the Local Union and regularly spoke
with Francis regarding grievances and conplaints which woul d
arise wwthin the Local Union. See Union Defendants’ Exhibit 4.
During her enploynment, plaintiff and the other dispatchers
were nenbers of both the Local Union and the International Union.
In fact, the International Union’s Constitution provides that the
menbers of the Local Union shall also be nenbers of the
International Union. See Plaintiff’s Exhibit 1 at p. 4. The
terms and conditions of the enpl oynent of union nmenbers were
governed by a collective bargai ning agreenent (“CBA’) entered
into between the Town and the International Union, which was
effective fromJuly 1, 1994 through June 30, 1997. See Union
Defendants’ Exhibit 1. The International Union signed the
contract on behalf of the Local Union. 1d. The CBA did not have
a cl ause prohibiting enpl oyer harassnent or discrimnation. |d.

However, in his deposition, Local Union President, Francis,



stated that the CBA covers sexual harassment and gender
discrimnation. See Francis depo. at 34. Furthernore, the Local
Union’s answer to interrogatory # 79 establishes the fact that
“[t]he local union regards [these]. . . as grievable offense[s]
even though not specifically set forth in the collective
bargai ni ng agreenent.” Consequently, it is clear that both

Uni ons understood the CBA to cover conplaints of sexua
harassnment and gender discrimnation.

In their depositions, both Al neida and Francis described a
simlar process for resolving the conplaints of union nenbers.
Upon | earning of a union nenber’s problem Francis explained that
he would go directly to the Chief of Police prior to invoking the
grievance-arbitration provision in the CBA. See Francis depo. at
70-72 and Union’s Answers to Interrogatories, #9 and #10. |If the
matter was resolved at this point no grievance was filed. 1d.
However, if nmanagenent’s response was unsatisfactory, a union
menber was allowed to file a grievance. 1d. at 50. Francis
al l oned union nenbers to filed grievances even if there was only
“a slight chance of wwnning.” 1d. at 78. Further, Francis never
told union nenbers who had conplaints to take matters into their
own hands or to go to the Chief directly. |[d. at 51-52, 71-72.
This last fact directly contradicts the Local Union’ s contention
that Local Union nenbers were inforned that they shoul d

communi cate directly with a superior to resolve work-rel ated



probl enms. See Local Union’s Answers to Interrogatories, # 38.
In describing this sane process, Al neida stated that, with the
exception of plaintiff, he could not think of another instance in
whi ch a union nmenber canme to himwith a problemand he told the
menber to go to the Chief of Police. See Al neida depo. at 31-32.
In his deposition, Al neida stated that he usually discussed
conplaints with the Chief directly. |If the matter could not be
resol ved that way, then Al neida proceeded to file a forma
gri evance pursuant to the CBA. See Al neida depo. at 33-34, 65.
It is clear that filing a grievance was not an involved process.
Before filing a grievance, Al neida stated that he did not have to
seek approval froma union officer. See Al neida depo. at 62-63.
In fact, Al neida explained that “[he] just had the grievance pad
with [hin] and [] had the person fill it out.” [d. Wen Al neida
was asked how he determ ned whether a union nenber’s conpl ai nt
was grievabl e under the CBA, he responded sinply: “l give them
the . . . grievance pad. |If they want to fill it out and file a
grievance, they could fill it out, and I would submt it.” 1d.
at 64-65. It appears that this process was so perfunctory that
Al mei da was unable to recall any instance in which a union nenber
came to himwith a problemand, after exam ning the CBA, he
determ ned that the union nmenber’s conplaint was not grievable
under the contract. |d.

Plaintiff has presented facts indicating that on several



occasions the Local Union responded to conplaints made by nal e
di spatchers. First, Alneida testified that Joseph Vieira, a male
di spatcher, spoke to himabout the fact that dispatchers were not
receiving “conp tine.” After researching whether this conplaint
was grievable, Al neida concluded that it was and gave Vieira the
gri evance pad. See Al neida depo. at, 37-39, 62-63. Al neida even
assisted Vieirain filling out the grievance form |[d. at 66.
Second, Captain Ely Barkett of the Warren Police Departnent
testified that Pacheco was suspended for typing sone col orful
expletives into a conmputer, which an elderly female police clerk
found offensive. See Barkett depo. at Il: 89. As a result of
this conduct, Pacheco was suspended. The Local Union filed a
grievance in response to Pacheco’ s suspension and, as the Union
put it, the matter was “resolved favorably.” Unions’ Answers to
Plaintiff’s Interrogatories, # 49. Third, a grievance was filed
on behalf of Alneida that related to his bidding for a job in the
H ghway Departnment. See Plaintiff’s meno. at 10. Fourth
Al mei da even successfully filed a grievance for Vieira because
the di spatchers did not have | ockers. See Al neida depo. at 33-
34.

Finally, in his deposition, Local President Francis recalled
speaking to the Chief of Police on at |east twenty occasions
after having been told about conplaints by union nenbers. These

exanpl es indicate that the union was actively involved whenever a



uni on nmenber had even a mnor conplaint. However, Francis could
not recall any time when he went to the Chief with a conplaint on
behal f of a female union nenber. See Francis depo., p. 71-72.

The response to the mal e union nenbers’ conplaints described
above is markedly different fromthe response plaintiff received
when she presented her nunmerous conplaints to the Union. From
soon after she started to work as a dispatcher until about the
end of January, 1996, plaintiff conplained to Al neida about
probl enms she was having at work. Plaintiff first brought her
problens to the Chief of Police. Wen nmanagenent was unabl e or
unwi I ling to resolve her problens, plaintiff went to Alneida. As
di scussed bel ow, Al neida consistently told plaintiff that he
woul d have to check with Francis before he could take any action.
See Rai ney depo. at 31. Each tinme Al neida cane back to
plaintiff, he explained that her problens were not union issues
because her clains were not explicitly covered by the CBA thus,
the Union could not help her. 1d. Several tinmes, Alemda told
plaintiff that the CBA did not cover sexual harassnent that
occurred on the job. This directly contradicts the deposition
testinony of the union representatives, who stated that the CBA
does, in fact, cover sexual harassnent.

In this case, the sexual harassnment of plaintiff is not
seriously controverted. Wthout even considering the testinony

of plaintiff, Primano admtted that he nade at |east 100 sexual



comments to plaintiff while he was her supervisor. See Primano
depo., Il at 62-63. Additionally, Primano admtted that he
physical ly touched plaintiff on the neck and upper thigh on
several occasions. Plaintiff repeatedly conplained to Al nedia
about Prim ano’s conduct. See Plaintiff’s Response to Unions’
Interrogatories, # 15. |Indeed, plaintiff went so far as to

i npress on Al nedia that she was afraid to be alone with Prim ano
at work. Such conplaints were even nmade during tel ephone calls
to Alneida’ s residence. According to plaintiff, Al nmeida was well
aware of the frequency and extent of the sexual harassnent.

Al neida was al so aware that plaintiff had visited the hone of
Captain Barkett to conplain about the conduct of Prim ano.

When plaintiff conplained to Alem da, she asked what “coul d
be done under her union contract.” Rainey depo. at 56-57. It
was then that Alneida told plaintiff that he would get back to
her after checking wth Francis. After doing so, Al neida
informed plaintiff that her problens were not grievable under the
CBA. Despite plaintiff’s response that she was concerned for her
safety on the job, Alneida reiterated that there was nothing that
t he Local Union could do and that Francis told himthat the Local
Uni on woul d not accept any grievance fromplaintiff. See
Plaintiff’s Response to Interrogatories, # 15. Such encounters
are only a sanpling of what plaintiff endured on the job. Even

after plaintiff conplained to Al nedia about being struck in the
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face with a file by Detective Dutra, Al neida was unable to answer
whet her the Local Union could do anything about that matter. It
was not until weeks after plaintiff approached Al neida with that
issue that Alnmeida informed plaintiff that he and Francis again
determ ned that there was nothing that could be done under the
CBA. See Rainey depo. at 45-46, 49. Finally, plaintiff
conpl ai ned to Al nei da about the fenmal e accommobdati ons.
Specifically, she conpl ai ned about having to share a | ocker room
with the nen and of the dirty bathroomfacilities which she had
to use. 1d. at 35, 50-54. Again, Alneida did nothing in
response to conplaints made by plaintiff and refused to file a
gri evance on her behal f.

Just prior to January 26, 1996, plaintiff again spoke with
Alneida. She told him *1 just couldn’t stand what was goi ng on
anynore. | reiterated a lot of things . . . | was trying to.
show himthat since | started there | was subjected to really
unfair treatnent.” Rainey depo. at 57. Significantly, Al nedia
does not dispute that Rainey conplained to him For exanple, he
admts that Rainey told himthat Prim ano was rubbing her
shoul ders and engaging in inappropriate conduct. See Al neida
depo. at 76-77. It is evident that Al neida was well aware of the
extent of plaintiff’s problem During one of the conversations
in which plaintiff conplained about Prim ano, Al nedia |earned

that plaintiff was bringing pepper spray with her to work. 1d.
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at 95. Alnedia also confirnmed that plaintiff told himabout the
incident in which she went to Barkett’s hone in the mddle of the
night to conplain about Primano. He also testified that
plaintiff told himabout the incident with Dutra in which he hit
her with a file. Al neida also admts that plaintiff conplai ned
about the | ocker and bathroomsituation. Id. at 94, 97-98.
Alneida filed grievances for male union nenbers to get | ockers,
but failed to do anything for plaintiff in that regard.

Wth respect to his response to all of plaintiff’s
conplaints, Alnedia contradicts plaintiff’s recollection of what
happened. He clains that in response to all of her conplaints he
told her to speak with the Chief of Police or a superior officer.
See Local Union’s Answers to Interrogatories, ## 18, 29 and
Al nedi a depo. at 77-78. Alneida testified that he did not speak
to Francis about plaintiff’s conplaints because the Chief told
Al neida that the problens would be dealt with internally. See
Al nei da depo. at 51. Alnedia s decision to allow nmanagenent to
resolve plaintiff’'s conplaints is surprising in light of the nore
hands- on approach used with conplaints nmade by ot her mal e union
menbers di scussed earlier. H's anbivalence regarding plaintiff’s
problens is indicated by the fact that A nedia did not renmenber
even aski ng whether or not her issues had been resol ved by
managenent. |d. at 83, 135.

On January 26, 1996, plaintiff decided that she needed to

12



get soneone’s attention because, up to that point, her conplaints
fell on deaf ears. On that day, plaintiff confronted the Chief
and told himthat she felt that she would either end up “dead or
raped on the job.” See Plaintiff’'s Answers to Interrogatories by
Perrotto, #6. Plaintiff had becone so desperate at this point
that, as she put it: “l didn’'t care. . .where ny help cane from
.whether it canme fromthe union, or whether it came from]|a]
| awyer, or whether it came fromthe departnment. | just needed
that to stop.” Rainey depo. at 57. After this conversation, the
Town began its investigation.

Town Manager, M chael Hartman, spoke with Francis and
Kennedy, the International Union representative, in order to find
out whether plaintiff had conplained to the Unions. Francis told
Hart man that the Local Union had received no conplaints from
plaintiff about her treatnent on the job. See Hartman depo. at
88. Wen Hartman spoke to Kennedy, the latter told himthat
“their steward [Al neida] had indicated that there had never been
any kind of an indication that the enployee had a problem” 1d.
at 86-88. This evidence is significant because in a separate
i nvestigation conducted by Town Solicitor Anthony DeSi sto,
Almedia told DeSisto that, after January 26, plaintiff tel ephoned
hi m and conpl ai ned again that she was “tired of the harassnent.”
See DeSi sto Report.

Fed up with her treatnment by the Town and the Local Union,
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plaintiff resigned fromher job, secured an attorney and filed a
five-count Conplaint in this Court. Counts | and Il assert that
all of the defendants are liable to plaintiff under Title VII and
FEPA for “engaging in, tolerating or failing to prevent the
sexual harassnent.” Conplaint at Y98. In Counts IIl and IV
plaintiff further alleges violations of the same federal and
state statutes to the effect that “[b]ecause she is female,
plaintiff has been treated differently than other simlarly
situated males in the terns and conditions of her enploynent.”

In Count V, plaintiff makes an equal protection claimpursuant to
42 U. S.C. § 1983, but that Count does not apply to the Union

Def endants, so that matter is not an issue now.

I n support of their notion for summary judgnent on Counts |
through IV, the Union Defendants set forth the foll ow ng
argunents. First, they contend that plaintiff cannot prove a
prima facie Title VIl case against them See Union Defendants’
meno. at 9-22. Second, the Union Defendants argue that summary
judgnent is appropriate even under the “acqui escence theory”
because plaintiff cannot prove that the Local Union failed to
file her grievances for discrimnatory reasons. See Defendants’
meno. at pp. 22-24. Third, the Local Union asserts that summary
j udgnent should be granted to it because it is not a covered
entity under Title VIl since it is not engaged in interstate

commerce. See Defendants’ neno. at pp. 24-27 and Suppl enent al
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meno. Finally, the International Union posits that summary

j udgnent should be granted to it (even if the Local Union is not
granted summary judgnent) because it did not instigate, support,
ratify, or encourage any discrimnation against plaintiff. See
Uni on Defendants’ neno. at 27-30.

1. St andard of Revi ew

Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on a notion for summary judgnent:

The judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of |aw.

Fed. R Civ. P. 56(c). Therefore, the critical inquiry is
whet her a genui ne issue of material fact exists. “Mterial facts
are those ‘that mght affect the outcone of the suit under the

governing | aw. Morrissey v. Boston Five Cents Sav. Bank, 54

F.3d 27, 31 (1st Cir.1995)(quoting Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986)). “A dispute as to a materi al
fact is genuine ‘if “the evidence is such that a reasonable jury

could return a verdict for the nonnoving party. Id. (quoting
Anderson, 477 U.S. at 248).

On a notion for summary judgnment, the Court nust view all
evi dence and related inferences in the light nost favorable to

t he nonnoving party. See Springfield Termnal Ry. Co., 133 F. 3d

at 106. “Sunmary judgnent is not appropriate nmerely because the

15



facts offered by the noving party seem nore plausi ble, or because
t he opponent is unlikely to prevail at trial.” Gannon v.

Narrgansett Elec. Co., 777 F.Supp 167, 169 (D.R 1.1991).

[, Di scussi on

A.  The Local Union is a “Labor Organization” Under Title VII

The issue of whether the Local Union is a covered entity
under 8 701(e) of Title VII is dealt with first, since a negative
answer would require this Court to enter judgnent for the Local.
Plaintiff contends that the Local Union is a “labor organization”
within the anbit of Title VII because, in its capacity as a
union, it falls within the statutory definition of “any
organi zation of any kind . . . in which enpl oyees participate and
whi ch exists for the purpose, in whole or in part, of dealing
wi th enpl oyers concerning grievances, |abor disputes, wages,
rates of pay, hours, or other terns or conditions of enploynent

.”7 8 701(d) of Title VI, 42 U S.C. § 2000e(d). The Local

Union counters, inter alia, that Title VII does not apply because
the Local Union is not engaged in an industry affecting
interstate commerce. See Union Defendants’ Suppl enmental neno. at
4-6. Under the terns of 8§ 701(d), the Local Union cannot be
considered a “labor organization” unless it is engaged in an
industry affecting interstate comerce.

The critical section in question is 8 701(e) of Title VII,

whi ch states in pertinent part:
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A | abor organi zation shall be deened to be engaged in an industry
affecting conmmerce if . . . such |abor organization-

(1) is the certified representative of enployees under the

provi sions of the National Labor Rel ations Act, as anmended, or

t he Railway Labor Act, as anended,;

(2)al though not certified, is a national or international |abor
organi zation or a local |abor organization recognized or acting
as the representative of enployees of an enpl oyer or enployers
engaged in an industry affecting conmerce; or

(3) has chartered a | ocal |abor organization or subsidiary body
which is representing or actively seeking to represent enpl oyees
of enployers within the nmeani ng of paragraph (1) or (2); or

(4) has been chartered by a | abor organization representing or
actively seeking to represent enpl oyees within the neani ng of
paragraph (1) or (2) as the local or subordinate body through
whi ch such enpl oyees may enj oy nmenbership or becone affiliated
wi th such | abor organi zation

42 U.S.C. 8§ 2000e(e). The issue of whether the Local Union is
engaged in an industry affecting comerce cones down to whet her
or not the Local Union falls into subparagraph (4) of 8§ 701(e).
When interpreting statutes, courts nust rely on the | anguage
of the enactnents. Both the Suprenme Court and the First Crcuit
Court of Appeals have enphasi zed this basic tenet. 1In a
statutory construction case, the beginning point nust be the
| anguage of the statute, and when a statute speaks with clarity
on an issue, judicial inquiry into the statute’s neaning, in al
but the nost extraordinary circunstances, is finished. See

Estate of Cowart v. Nicklos Drilling Co., 505 U S. 469, 475

(1992); in accord, Metropolitan Stevedore Co. v. Ranbo, 515 U S

291, 295 (1995); Hogan v. Bangor & Aroostook R R Co., 61 F.3d
1034, 1037 (1st G r.1995). Because the plain neaning of the

statute resolves the issue sub judice, this Court need not engage
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the legislative history or search for other interpretive aids.

See Barnhill v. Johnson, 503 U. S. 393, 401 (1992); United States

V. Charles George Trucking Co., 823 F.2d 685, 688 (1st Cr. 1987).

Unfortunately, the case |aw regarding the application of 8§
701(e) is sparse. Nevertheless, in addressing this issue, the
Local Union erroneously argues that subparagraph (3) of §8 701(e)
applies to local |abor organizations, while subparagraph (4)
concerns national |abor organizations. It is clear fromthe
pl ain meaning of the statute that the Local Union confuses the
two subparagraphs. Subparagraph (3) classifies a national or
i nternational |abor organization as being in an industry
affecting commerce if it charters a |ocal |abor organization that
represents enpl oyees of enployers engaged in an industry
affecting comerce. Thus, the chartering national or
i nternational |abor organization may qualify under 8§ 701(e), if
the |l ocal |abor organization it has chartered itself satisfies
the requirenent that it represent enpl oyees of an enpl oyer
engaged in an industry affecting comerce, even if the chartering
national or international does not satisfy the requirenent.
Conversely, subparagraph (4) addresses the situation where the
| ocal |abor organization does not itself satisfy the requirenent
of representing enpl oyees of an enployer engaged in an industry
affecting commerce, yet that |ocal has been chartered by either a

national or international |abor organization which does satisfy
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the requirenent. Subparagraph (4) is satisfied so long as the
menbers of the | ocal can enjoy nenbership in the national or

i nternational |abor organization. |In both subparagraphs (3) and
(4), the requirenent that the |abor organi zation be engaged in an
i ndustry affecting comerce is satisfied derivatively through the
i ncor poration of subparagraph (2), which includes national,
international and | ocal |abor organizations.

Cl early subparagraph (4) was intended to cover the situation
in this case. The Local Union represents enpl oyees of the Warren
Police Departnent. It is questionable whether the Warren Police
Departnment is engaged in an undertaking affecting interstate
commerce seeing that its jurisdiction is intrastate. However,
the Local Union was chartered by the International Union which
satisfies the affecting commerce requirenment. The Union
Def endants apparently concede that the International Union neets
the requi renent of being engaged in an industry affecting
commerce since they do not argue to the contrary. Further, the
record indicates that the nmenbers of the Local Union al so enjoy
menbership in the International Union. Thus, under 8 701(e)(4),
the Local Union qualifies as a “labor organization” engaged in an
i ndustry affecting conmerce.

As a |l ast gasp, the Union Defendants rely upon EECC v.

California Teachers Ass’'n, 534 F. Supp. 209, 213-14

(N.D. Cal .1982), for the proposition that a |ocal |abor
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organi zati on which only represents enpl oyees of a state
governmental entity is not engaged in an industry affecting
comerce under 8 701(e). That reliance is m splaced.

The case at bar is distinguishable fromCCalifornia Teachers

Ass’ n because the |local California | abor organization in that
case was not chartered by a national or international |abor
organi zati on which represented enpl oyees of an enpl oyer engaged
in an industry affecting commerce. The |ocal |abor organization

in California Teachers Ass’'n was sinply a voluntary nenbership

associ ation having no affiliations wth another |abor
organi zation outside of the State of California that woul d
satisfy the affecting commerce requirenent under 8§ 701(e). Id.

534 F. Supp. at 209; see also Saini v. Bloonmsburg University

Faculty, 826 F. Supp. 882, 886-87 (M D. Penn. 1993) (sane) (citing

California Teachers Ass’'n). Therefore, 8 701(e)(4) was not

applicable and the EECC had to rely on a nore tenuous argunent
regarding 8 701(h) of Title VII, which the Court ultimately
rejected. 1In the present case, the fact that the Local Union was
chartered by the International Union puts the Local Union in the
af fecting commerce category under subparagraph (4), and prevents
it fromescaping the wide net cast by 8 701(e) of Title VII.
B. Plaintiff’'s Disparate Treatnent C aim

Under 8§ 703(c) of Title VII, a “labor organization,” such as

the Local Union, may not discrimnate on the basis of gender and
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may not cause or attenpt to cause an enployer to discrimnate
agai nst an individual because of gender. See 42 U S.C. § 2000e-
2(c). In Count IlIl, plaintiff conplains of “disparate treatnent”
by the Local Union for its failure to process her conplaints in
light of the fact that the Local Union processed conplaints of
simlarly situated nmal e union nenbers. Accordingly, in order for
plaintiff to styme summary judgnment, she nust show that there is
evidence in this record that the Local Union intentionally

di scrim nated agai nst her because of her gender. See St. Mary's

Honor Center v. Hicks, 509 U S. 502, 510 (1993) (discussing

plaintiff’s burden with respect to determ ning judgnent as a
matter of lawin Title VII cases). This burden nmay be satisfied
by either producing direct or circunstantial evidence. See

Wodman v. Haenonetics Corp., 51 F.3d 1087, 1093 (1st Cr. 1995);

Healy v. New York Life Ins. Co., 860 F.2d 1209, 1214 (3rd

Cir.1988), cert. denied, 490 U S. 1098 (1989). Absent direct

evi dence of intentional discrimnation, a plaintiff in Rainey's
position nust resort to the famliar burden-shifting framework

set forth in Texas Dept. of Community Affairs v. Burdine, 450

U S 248, 254-256 (1981) and McDonell Douglas Corp. v. Geen, 411

U S 792, 802 (1973); see also Resare v. Raytheon Co., 981 F.2d
32, 39-44(1st Cir.1992) (applying the burden-shifting framework
under Title VII in “mxed notive” and “pretext” situations of

di sparate treatnent discrimnation); lacanpo v. Hasbro, Inc., 929
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F. Supp. 562, 574-575 (D.R 1.1996)(sane). This Court need not

anal yze the entire MDonnell Douglas franmework for purposes of

this nmotion. For a summary of Title VII disparate treatnent

jurisprudence in this Crcuit, see Smth v. F.W Mrse & Co.,

Inc., 76 F.3d 413, 420-422 (1st Cir.1996).

After exam ning the evidence proffered by plaintiff, it is
clear that the disparate treatnent claimis a “pretext” claim?
In order to prevail at time of trial in a “pretext” case,
plaintiff will have to establish by a preponderance of the
evi dence that her gender “played a role in [the Local Union's
deci si on maki ng] process and had a determ native influence on the

outcone.” Hazen Paper Co. v. Biggins, 507 US. 604, 610

(1993) (applying Title VII jurisprudence to age discrimnation
case).

In an enpl oyer pretext case, a plaintiff will defeat a
summary judgnment notion by submtting evidence which casts doubt
on the legitimate reasons offered by the enployer, or would all ow
a fact finder to infer that discrimnation was nore |ikely than
not a notivating cause for the decision nade by the enpl oyer.

See Hicks, 509 U.S. 510-511. In other words, because the fact

finder may infer fromthe conbination of the plaintiff’s prim

4 Since plaintiff does not contend that the Uni on Defendants
failed to file her grievances, in part, for legitinmate reasons,
this Court assunes that the disparate treatnent claimis a
“pretext” claimand not a “m xed notives” claim

22



facie case and its own rejection of the enployer’s non-
discrimnatory reasons that it unlawfully discrim nated agai nst
the plaintiff and was nerely trying to conceal its act with the
articul ated reasons, see id., a plaintiff who has established a
prima facie case may defeat a notion for summary judgnment by
pointing to circunstantial or direct evidence that discrimnation
was nore likely than not a notivating factor for the action
taken. These sane rules apply when the defendant is a | abor
union. Proof patterns for establishing union liability in

di sparate treatnment clains where the union is alleged to have
discrimnated actively will not differ fromthe pattern in cases
i nvol ving an enployer’s discrimnatory hiring or pronotion

policies. See, e.q9., Lucas v. Int’l Ass’n of Bridge, Structural

& Ornanental Iron Wirkers, 741 F. Supp. 136 (N. D.Chio 1989),

aff’d, 904 F.2d 707 (6th Cr. 1990); Pennsylvania v. Local 542,

Int’ I Union of Operating Engineers, 469 F.Supp. 329 (E. D. Pa.

1978), aff’'d, 648 F.2d 922 (3rd Cr.), rev' d on other grounds,

458 U.S. 375 (1981); Larson, 2 Enploynent Discrimnation, 8§ 37.04

(2nd ed. 1999). Quite sinply, if plaintiff has pointed to sone
evi dence discrediting or contradicting the non-discrimnatory
reasons proffered by the defendant, then summary judgnent is
unwarranted if plaintiff can show “that the defendant acted with
the specific intent” of discrimnating against plaintiff.

Bar bour v. Dynami cs Research Co., 63 F.3d 32, 39 (1st Cr.1995),
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cert. denied, 516 U. S. 1113 (1996); Fuentes v. Perskie, 32 F.3d

759, 764 (3rd Gr. 1994)(“holding that a plaintiff can avoid
summary judgnent by pointing to sone evidence fromwhich a fact
finder could reasonably conclude that defendant’s proffered
reasons were fabricated”).

In this case, plaintiff has obviously set forth a prim
facie case of disparate treatnent, to the extent that the

framewor k established in McDonnell Douglas, is applicable.

Plaintiff is a menber of a protected class, and there is no doubt
that the normal grievance procedures were not used for her

conpl aints of sexual harassnment. There is also no dispute that
di fferent grievance procedures were used for male union nenbers
who had conplaints. The plaintiff’s burden of proof in
establishing a prima facie case under Title VII is de mnims.

See Barbour, 63 F.3d at 38.

The non-discrimnatory reasons proffered by the Local Union
for not filing plaintiff’s grievances are untenable. First, the
Local Union previously stated that plaintiff’s conplaints were
not processed because sexual harassnment was not a grievable
of fense covered by the CBA. However, both managenent and the
Local Union have now stated that sexual harassnment was covered by
the CBA. O course, to discredit the Local Union’s proffered
reason, plaintiff cannot sinply show that the Local Union’s

deci sion was wong or m staken, since the factual dispute at
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issue is whether plaintiff’s gender notivated the Local Union,

not whether it was wi se or conpetent. See Villanueva v. Wl lesley

Coll ege, 930 F.2d 124, 131 (1st Gr.), cert. denied, 502 U S. 861

(1991); Ezold v. WIf, Block, Schorr & Solis-Cohen, 983 F.2d 5009,

523 (3rd Cir.1992), cert. denied, 510 U. S. 826 (1993).

The Local Union has also stated that plaintiff’s conplaints
were not processed because they were not put in witing as
requi red by the grievance procedures. |In response, plaintiff has
pointed to sonme evidence that these non-discrimnatory reasons
are but a pretext, or that her gender nore likely than not

noti vated the Local Unions's actions. See Burdine, 450 U S. at

252-53. Plaintiff, has pointed to the fact that Al neida, the
Local Union representative responsible for filing grievances,
felt that plaintiff received preferential treatnment because she
was a wonan.

As the First Circuit has recently held in a “pretext” Title
VI| case, at this stage in the summary judgnent anal ysis, “an
inquiring court does not ask whether the plaintiff has adduced
di rect evidence of discrimnation, but asks instead whether the
evi dence presented , regardless of its character, suffices to

rai se a genui ne i ssue about the pretextuality of the enployer’s

explanation for” its challenged acts. Fernandes v. Costa Brothers

Masonry, Inc., — F.3d — (1st Gr. 1999), 1999 W 1252868 *13- 14.

In this case, plaintiff's proffered evidence of discrimnatory
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notive, on the part of the Local Union is enough to preclude
summary judgnent on the “disparate treatnent” clai mbecause it
indicates a discrimnatory notive behind Alneida’s refusal to
file grievances for plaintiff. It was next to inpossible for
plaintiff to put her conplaints in witing because the union
representative fromwhom she sought hel p, repeatedly told her
that she had no recourse to the grievance procedure and never
gave her the grievance pad to fill out. Consequently, plaintiff
has successfully pointed to sone evidence of a discrimnatory

notive, thereby satisfying her burden. See Barbour, 63 F.3d at

39. Therefore, the Union Defendants’ summary judgnment notion is
denied with respect to the disparate treatnent clains contained

in Counts IlIl and I V.

C. Plaintiff’s Hostile Wirk Environment C aim

In Counts | and Il, plaintiff alleges that the Local Union
subjected her to a “hostile work environnent” in violation of 8§
703(c) of Title VIl and the FEPA because it encouraged the sexual
harassnment she endured by refusing to file grievances on her
behalf. 1In response to this claim the Union Defendants have
m st akenly dedi cated nost of their brief to arguing that summary
judgnent is proper because the Local Union did not breach its

duty of fair representation and, thus, there is no violation of
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Title VII. See Union Defendants’ nenp. at 10-24. First,
al t hough a breach of the duty of fair representation under the
Nat i onal Labor Relations Act can result in a violation of Title
VIl, it is not a necessary elenent of plaintiff’'s case to

establish a union’s violation of Title VII. See, e.q., Farnmer v.

Local 1064, United Catering Wrrkers, 21 FEP 1599, 1619-1621

(E.D.Mch.1978), aff’'d sub nom, Farnmer v. ARA Serv. Inc., 660

F.2d 1096, 1104 (6th Cr.1981)(“In fact, it is alnost axiomatic
that a union’s breach of the duty of fair representation also
subjects it to liability under Title VIl . . .7). Clearly, a
union can violate Title VII absent a breach of its duty of fair
representation. 1d. It is axiomatic that a union’s failure to
adequately represent union nenbers in the face of enpl oyer

di scrimnation may subject the union to liability under either
Title VII or its duty of fair representation. See 2 Larson,

Enpl oynent Discrimnation, 8§ 37.05 (2nd ed. 1999) (although the

two overlap a great deal they are not identical since there are
different standards that apply to each). Plaintiff has al so made
it abundantly clear that her clains under 42 U S.C. § 1983 are
not applicable to the Union Defendants. Thus, while it is
necessary for plaintiff to present facts that indicate the
presence of “gender aninus,” to sustain a 8 1983 claimor duty of
fair representation claim it is not necessary for plaintiff to

show that the Local Union’s failure to assert her grievances in
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[ ight of undisputed sexual harassnent contributed to the hostile
work environment in violation of 8 703(c) of Title VII. In any
event, for the reasons stated earlier, it is evident that
plaintiff has produced evidence of gender aninmus on the part of
Al nmei da, the union steward responsible for filing grievances.
However, because such proof is not necessary to inpose liability
on the Local Union under the hostile work environnment claim many
of the argunents presented by the Uni on Defendants on this point
m ss the mark conpletely.

The sem nal case in addressing union liability for
acquiescing in a hostile work environment under 8 703(c) of Title

VIl in circunstances simlar to the case sub judice is Goodnan v.

Lukens Steel Co., 482 U S. 656 (1987). In Goodnan, the unions

argued that they could not be liable under Title VII for failure
to pursue racial discrimnation grievances on behal f of black

uni on nmenbers. The facts in Goodnman reveal ed that the enpl oyer
was di scrimnating agai nst bl acks by dischargi ng probationary
enpl oyees. The facts denonstrated that the unions “were aware of
[the discrimnation] but refused to do anything by way of filing
proffered grievances or otherwise . . .and the Unions had ignored
grievances based on instances of harassnent which were

i ndi sputably racial in nature. . .” Goodman, 482 U S. at 666. In
affirmng the judgnent agai nst the unions based on these facts,

the Suprenme Court held that:
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A union which intentionally avoids asserting discrimnation

clainms, either so as not to antagoni ze the enployer, . . .or
in deference to the perceived desires of its [] nmenbership
is liable under . . . Title [MI] . . .~

Id. at 669. Goodnan clearly establishes that a union that

“del i berate[ly] cho[oses] not to process grievances” of

di scrimnation by the enployer violates Title VII. 1d. at 667.
The Court went on to say that the plain | anguage of the statute
supports this conclusion. 1d. The outcone of the case turned on
the fact that the unions knew of the discrimnation and, thus,
acted “deliberately” when they chose not to file grievances. The
Court did not have to reach the nore abstract question of whether
the unions had an affirmative duty to ferret out and conbat

enpl oyer discrimnation in order to neet its duty. A nunber of
Circuit Courts have also applied the Goodman hol ding that a union
violates Title VII by acquiescing in or encouragi ng enpl oyer
discrimnation if, with know edge of the discrimnation, the

uni on deliberately chooses not to file grievances. See Mrquart

v. Lodge 837, 26 F.3d 842, 853 (8th Cr.1994)(“If the Union
refused to process the sexual harassnent conplaints of its male
and its femal e nenbers, the union would still violate Title VII
because a union nmay not encourage its enployer to

discrimnate.”)(citations omtted); Seynore v. Shawer & Sons,

Inc., 111 F.3d 794, 798 (10th Cir.), cert. denied, 522 U S. 935

(1997) (stating that a union “cannot acquiesce in a conpany’s

prohi bi ted enpl oynment discrimnation and expect to evade Title

29



VI liability . . .").
The Goodman hol di ng has al so been vigorously applied in the

context of gender discrimnation. In EE OC v. Regency

Architectural Metals Corp., 896 F.Supp. 260, 269 (D.Conn. 1995),

it was held that plaintiff’s Title VII claimbased upon 8§ 703(c)
was governed by Goodnan, which “applies equally to sex
discrimnation.” The Regency Court found the unions |iable
because the | ocal union representative intentionally failed to
process plaintiff’s grievances in the face of obvi ous sexual
harassnment. Despite the union official’s stated reason for not
processing the grievance, the “contradi ctory expl anations for
failing to help her . . . require[d the court] to | ook deeper for
his actual notivation.” Regency, 896 F.Supp. at 269. Simlarly,

in Durko v. G -Neg TV Products, Inc., 870 F. Supp. 1268, 1277

(M D. Pa.1994), the Court denied the union’s notion for sunmary
j udgnent because “the plaintiff ha[d] presented facts sufficient
to call into question whether union official’s [sic] failed to
take action to redress a hostile work environnent.”

The Uni on Defendants have nade a feeble response to the

Goodnan |ine of cases. Def endants cite York v. AT & T Co., 95

F.3d 948, 956 (10th Cir.1996) for the proposition that nere

i nacti on does not equal acqui escence under Goodman. See Union

Def endants’ nmeno. at 23. The present case is easily

di stingui shable from York since the plaintiff in that case
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“offered no evidence establishing . . . that [the union] knew of
i ntentional discrimnation against wonen by [the enployer]. . .7
York, 95 F.3d at 957. Here, plaintiff has brought forth evidence
that both Al neida and Francis knew of plaintiff’s harassnent, and
del i berately stuck their heads underneath the sand in response
thereto. In light of the severe and constant harassnent endured
by plaintiff, of which the union was aware, it is reasonable to
infer, for purposes of this notion, that the Local Union failed
to file grievances because of sone discrimnatory notive or
attitude which pervaded both the Union and plaintiff’s place of
wor k.

Finally, other cases cited by the Union Defendants are
i napposite. In those cases where summary judgnent was granted or
the union was found not |iable under the acqui escence theory, the
rational e groundi ng the determ nation was that the enployer was
ultimately found not to have discrimnated against the plaintiff
or created a hostile work environment. That is not the case
here. The evidence here is overwhel m ng that Rai ney was
subj ected to gender discrimnation and harassnent at her place of
wor K.

Plaintiff has presented sufficient evidence to create a
genui ne issue of material fact as to whether the Local Union knew
of the nature and extent of the sexual harassnment endured by

plaintiff and, in light of such know edge, failed to file
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gri evances on her behalf, for gender reasons, after she
conpl ained of the harassnment. Consequently, in viewing the facts
in the light nost favorable to plaintiff, it is clear that the
Local Union’s response to plaintiff’s conplaints was not nere
i naction, but instead rose to the |level of deliberate
acqui escence in the enployer’s gender discrimnation and
harassnment. This is because 8 703(c) of Title VII, as
interpreted by Goodman, mandates that a union cannot tacitly
encour age enpl oyer discrimnation by turning a blind eye to
sexual harassnment which conmes to light. Therefore, the Union
Def endants’ notion for summary judgnment on Counts | and Il nust
be deni ed.
D. Liability of the International Union

Plaintiff also argues that the International Union is
vicariously liable for the Local Union's failure to assert
gri evances on her behalf. It is well established that a parent
union may be held vicariously liable for the discrimnatory acts
of its affiliated | ocal union where the facts indicate that the
parent and the | ocal have an agency rel ationship, or where the
parent international union ratifies or supports the |local’s

discrimnatory acts. See Berger v. Ironworkers Reinforced Rodnman

Local, 201, 843 F.2d 1395, 1429-30 (D.C.Cr.1988), clarified on

reh., 852 F.2d 619 (D.C.Cr.), cert. denied, 490 U S 1105

(1989). The Berger Court nmade clear that “an agency relationship
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between the International and [the local union] with respect to
the particular discrimnatory practices in issue is both a
necessary and a sufficient basis for holding the International
liable . . . under Title VIl . . .” Id. at 1430. Gting the

principles fromUnited Mne Wrkers v. Coronado Coal Co., 259

U S 344 (1922), and Carbon Fuel Co. v. United M ne Wrkers, 444

US 212 (1979), the Court in Berger held that the international
union may be liable for the discrimnatory acts of the | ocal
union “if, with know edge, it authorizes, ratifies, or approves a
| ocal s actions the effects of which are sufficient to establish
a claimof intentional discrimnation against the local” or “that
what was done was done by their agents in accordance with their
fundanent al agreenent of association.” Berger, 843 F.2d at 1427,

Abreen Corp. v. Laborers International Union, 709 F.2d 748, 757

(1st GCir.1983)(en banc), cert. denied, 464 U S. 1040 (1984).

Therefore, in a case such as this, plaintiff need only set
forth evidence that either an agency relationship existed or that
the International Union know ngly authorized, instigated,
supported, or encouraged the discrimnatory acts commtted by the
Local Union. 1In the case sub judice, plaintiff has set forth
facts sufficient to preclude granting summary judgnent for the
I nternational Union on both prongs of potential liability.

Wth respect to whether the International Union know ngly

approved or encouraged the discrimnatory acts of the Local
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Union, the International Union has only offered the statenents of
the International Union representative, Kennedy, and the two
Local Union representatives Francis and Al neida, which indicate

t hat Kennedy did not know of plaintiff’s harassnment problens.
However, plaintiff has offered evidence indicating that Kennedy
was present at the nonthly neetings of the Local Union where

gri evances and ot her union problens were discussed, and that
Kennedy was directly involved in the grievance process. For
purposes of this nmotion, this Court can reasonably infer that if
Kennedy was present at the nonthly neetings then it was |likely he
knew of plaintiff’s nultiple grievances. Under the burden

shifting framework of MDonnell Douglas discussed earlier, if the

plaintiff produces any evidence which permts an inference of
discrimnatory intent on behalf of the defendant, then this Court
cannot conclude that the plaintiff wll not carry his or her

burden at trial. See Gannon v. Narrgansett Electric Co., 777

F. Supp at 170 (denying defendants’ notion for sunmary judgnment
because plaintiff had put forth sufficient facts fromwhich the
Court could infer discrimnatory intent). Consequently, the
critical issue of whether Kennedy knew of the grievances and sat
in silence, thereby approving of the Local’'s action, calls into
question the credibility of Kennedy, Francis and Al neida. At
this point inthe litigation it is not proper for this Court to

determne who is telling the truth. “The plaintiff does not have
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to prove [her] case to the judge before [she] may present it to
the jury.” 1d. The parties therefore have a genui ne dispute over
material facts which is for the jury to decide.

Plaintiff has also offered evidence which precludes granting
summary judgnent for the International Union because of the
International Union’s potential vicarious liability through a

t heory of agency. See Abreen, 709 F.2d at 757 (citing United M ne

Wrkers, 444 U. S. at 213). Traditional factors indicating an
agency relationship include consent, fiduciary duty, absence of
gain or risk to the agent, and control by the principal. See
Berger, 843 F.2d at 1429 n.29. Sinply stated, a principal may be
held liable for the intentional torts of its agent if the agent’s
conduct is wthin the scope of his agency and if, with know edge
of the conditions, the principal intends the conduct or its
consequences. 1d. at 1430.

An International Union has been held vicariously liable
where the Local Union was acting as an agent of the international
for purposes of negotiating or signing a discrimnatory

col | ective bargaining agreenent. See Howard v. Int’l Mulders &

Allied Wirkers Union, 779 F.2d 1546, 1548 (11th Cr.), cert.

denied, 476 U. S. 1174 (1986) (international |iable where its
representative “wrked closely” with | ocal negotiators, resulting

in discrimnatory bargaining agreenent); in accord, Sagers V.

Yel l ow Freight Sys., 529 F.2d 721, 737-38 (5th Cr. 1976); see
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also Kaplan v. Int’'l Alliance of Theatrical & Stage Enpl oyees,

525 F.2d 1354, 1360 (9th Cir. 1975)(international |iable where it
negoti ated and signed discrimnatory coll ective bargaining
agreenent). Using the sane rationale, the Fifth Crcuit found an
international union liable for the discrimnatory effects of a
facially neutral collective bargaining agreenent where there was
a “sufficient connection” between it and the discrimnatory

contract. Myers v. Gl nman Paper Corp., 544 F.2d 837, 850-51

nodi fied on other grounds, 556 F.2d 758 (5th Cir.), cert. denied,

434 U. S. 801 (1977). The Court concluded there that a sufficient
connection exi sted between the international and the
discrimnatory practices by virtue of the “close rel ationship”
between the international and the local. This “close
rel ati onshi p” was evidenced by the fact that the international
provi ded advi sors who woul d revi ew and comrent on the local’s
bar gai ni ng position during negotiation of the discrimnatory
contract. Myers, 544 F.2d at 851.

The critical inquiry here is whether the International
Union’s control of the Local, or extensive involvenment with the
Local, establishes an agency relationship with respect to the

particul ar discrimnatory practices at issue. See Berger, 843

F.2d at 1430. |In short, was the International Union extensively
invol ved with the Local Union’s grievance procedures under the

CBA in this case? |In support of her contention that the
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| nternational Union extensively controlled the Local Union,
plaintiff cites the Constitution and By-Laws of the International
Union. The International Union inposes its owm Constitution and
By-Laws as the Constitution of each Local Union. See Exhibit 1,
Article I. These docunents provide that nenbers of the Local

Uni on shall al so be nenbers of the International Union, and that
the International Union has the exclusive power to transfer or
merge existing |l ocals and appoint |local officers. See id. at
Article VI, 1.4. Further, the International Union negotiates
and signs the Local’s contracts with enployers, including the CBA
at issue in this case. Wile it may be hel pful to |l ook to the
Constitution of the International in order to establish agency,
the Constitution and By-Laws cited by plaintiff may “paint a

m sl eadi ng picture of the actual relationship [the international]
has with its locals.” Berger, 843 F.2d at 1431. It would be a
m stake for this Court to presune an agency rel ationship nerely
by reading the Constitution and By-Laws of the International.
“For this reason, an agency relationship cannot sinply be
presunmed rather than proved: ‘the diverse situations possible in
the varied relationship between parent and | ocal unions nmake

i ndi vi dual exam nation of the facts, rather than a nechani cal
application of assunptions, a vital necessity.’” 1d. (citing
Sinyard, 577 F.2d at 947). Although the Constitution and By-Laws

cited by plaintiff establish a presunption of an agency
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rel ationship, the proof of the pudding is in the eating.

In addition to the terns of the Constitution and By-Laws,
plaintiff has shown that Kennedy, the International’s
representative, was regularly and extensively involved with
conpl aints and grievances made by the Local’s nenbers. See Local
Union’s Answers to Interrogatories, # 96. Furthernore, Francis
testified in his deposition that when he had a questi on about
either the CBA or whether a conplaint was grievabl e, he sought
t he advi ce of Kennedy. See Francis depo. at 46. Consequently,
plaintiff has nmade a prima facie showing that, in fact, there was
an agency relationship between the International Union and the
Local Union with respect to the discrimnatory practices of the
Local Union. This serves as a foundation for a finding of
vicarious liability on the part of the International Union. See
Berger, 843 F.2d at 1427; Abreen, 709 F.2d at 757. As stated
earlier, Kennedy denies any invol venent or know edge of
plaintiff’s conplaints. Consequently, there is a genuine dispute
over material facts regarding this issue that wll have to be
resolved by the jury. Therefore, the International Union’s
notion for summary judgnment on Counts | through IV is deni ed.
Concl usi on

For the foregoing reasons, the Union Defendants’ notion for

summary judgnment on Counts | through IV is denied.
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It is so ordered.

Ronal d R Lagueux
District Judge
January , 2000
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